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)
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Pro~ection and ca-petition Act of 1992 )

)
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Diversity in Video progr...ing )
Distribution and Carriage )

OPPOSITION OF LIBERTY MEDIA CORPORATION
TO PETITION lOR PARTIAL RICQlfSIPQATION

Liberty Media Corporation ("Liberty Media") hereby

oppoaea the Petition for Partial Reconsideration of the Com­

ai.sion'. second Report and Order ("Petition") in this pro­

ceeding1 submitted by the Wirele•• Cable Association Interna­

tional, Inc. ("WCA"). WCA's request that the Comaission

afford any aggrieved .ultichannel video programming distri­

butor ("MVPP") standinq under section 616 is contrary to the

plain lanquage of that section, as well as its legislative

history, and lacks any public policy justification.

section 12 of the Cable Television Consuaer Protec-

tion and coapetition Act of 1992 ("1992 Cable Act") added

section 616 to the Ca-aunications Act, directing the Co.-is­

sion to adopt regulations "designed" to prohibit MVPDs from

hcoRd Report and Order, 11M Docket No. 92-265,
FCC 93-457 (rel. oct. 22, 1993).



.nga9inq in coercive, diacriainatory or other specitically

prohibited conduct aqainst "video proqra..inq vendors." 47

U.S.C.5536(a)(3). In ord.r to .nforce these prohibitions,

Congr••• further required regulations providing "for expedited

r.vi.w of any ca.plaints ..de by a vid.o proqra..ing vendor

pursuant to this ..ction." 47 U.S.C. 5536(a)(4). consist.nt

with its focus on video proqra_inq vendors, the only specific

reaedy identifi.d by Congre.s is .andatory "carriage." 47

U.S.C. 5536(a) (5).

The legislative history of section 616 makes clear

tbat Congre.s intended to provide expedited review for "any

ca.plaints brought pursuant to this provision."2 ThUS,

Congr.ss did not provide expedited review to video proqraa­

..rs and another fora of review to all others -- it granted

".xpedited r.view" to all ca.plaints under section 616 and

liaited the cla.s ot ca.plainants to video proqra...rs.

Following this statutory directive, the Ca.aission

properly liaited standing to initiate an adjUdicatory proceed­

ing under section 616 to "[a]ny aggrieved video proqra..ing

2 CORf. Rep. Mo. 862, 102d Cong., 2d S.... 82 (1992)
("provide for .xpedited r.vi.w of &OX ca.plaints brought
puraunt to this provision") (eaphasis added); ... S. Rep.
No. 92, 102d Cong., 1st sess. 79 (1991) ("lapate laport")
("PE'ovide for .....itect r.view ot UX CQIIPlaints brought
pursuant to this section") (..phasis added); H.R. Rep.
Mo. 621, 102d CODl., 2d seas. 111 (1992) ("Mouse Repgrt")
("provide for expedited review of coaplaints aade pursuant
to this s.ction").
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VeRdar."J 47 c.p.a. 176.1302. Likewi.e, the co..i ••ion

aut.heri." reaedi_ such a. "-.andatory carriage of coa-

p1.inanc'. pr09r inq" for violations that ..ke s.n.e only

for video progr r ca.plainant.. iAA 47 C.F.R.

576.1302(.)(1). Indeed, Section 76.1302 (from the notice

provi.ion. in Subaection (a) to the statute of limitations in

SUbeection (r» i. premi.ed upon a video programmer

CGIIPlainanc.

WCA offer. a hodgepodge of excerpts from the legis­

lative hi.tory of the 1992 Cable Act regarding the alleged

proel_ that it w•• intended to addre.s and then asserts that

Conqr••• enacted Section 616 as the reaedy.4 For example, WCA

quot.. concerna regarding cable OPerator "-.arket power" from

the IlnAte iaport and clai.. unequivocally that "Section 616

w•• adopted by Congre.s to eliminate that threat." WCA Peti­

tion at 4. WCA fail. to ..ntion, however, that the Senate

Baport identifies five different provisions addressing this

"probl_," which in turn added or aaended seven different

aecti~ of the C~nication.Act. Senate Report at 23.

3 1ICA c1ai_ ~t the Co.-inion'. regulations are
".ilent a. to who h•••tanding to file a ca.plaint when a
viOlation of section 616 occur••••• " WCA Petition at 4.
Section 616 and the ca.ai••ion'. iapl...nting rules are clear
-- only "video proqr...ing vendor." have such standing.

4 weA's pr_ent petition appears to be an afterthought.
Although WCA note. that it filed ca.aents and reply co...nts
"in this proceeding" (WCA Petition at 1 n.2), it never
addre••ed the ca.ai••ion's proposals to imple.ent section 12.
JIM Secand Report aM order, Appendix B.
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Thu., 1fCA would aubatitut. ita reading of the

"policy of the leqialation aa a whole" for the plain lanquage

of section 616. In aoard of Goytlrnor. of r5. Re••rye SY" v.

pi"Hign rin. Corp., 474 U.S. 361, 373-74 (1986), the Supr.ae

Court r.j.cted thi. v.ry ex.rci.e:

Application of "broad purpo•••" of lagi.lation
at the expen•• of .pecific provi.ion. ignore. the
ca.plaxity of the probl_ CODCjre.. i. called upon
to addr••• and the dynaaic. of leqi.lative action.
COR9r- -y be unaniJaOU' in it. intent to .tallp
out Ia.e vague lOCial or econoaic evili however,
becaUle it. Meabor. aay differ .harply on the ..ans
for .ffectuating that intent, the final language
of the leqi.lation _y reflect hard-fought ca.pro­
ai18'. Invocation of the "plain purpo.e" of legis­
lation at the .xpenae of the teras of the statute
it.elf take. no account of the proc..... of coapro­
ai.. and, in the end, prevents the effectuation of
Congressional intent.

In abort, tbe "'plain purpose' of legislation••• is d.terained

in tbe fir.t in.tance with r.terence to the plain language of

tb••tatute it..lf." 14L at 373.

rederal agencie. and courts alike cannot .ubltitute

their j~ent for that of Congress in ext.nding standing to

.eek r.lief under federal .tatut•• :

When a statute .xpr••sly provid•• reaedi•• , courts
-.at be extr...ly reluctant to expand its sw.ep by
a\lCjll8ntiftCJ the list of pr.acribed anodyn... To
tae .xact contrary, a court confronted with .uch
a .ituation Mould ordinarily conclude that the
legislature provided preci••ly the r.dress it con­
.idared appropriate.

sterling Suffolk Racecours. L.P. v. Burrillville Racing AsI'n.

1DG.a., 9.9 r.2d 1266, 1270 (l.t Cir.), cert. d.ni.d, 114 S. ct.

634 (1993). Thus, the Sterling court r.j.cted any "iaplied
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ri"~ of .C~iOR- where ~ba .~~u~e -explicitly identifie[d]

the partie. entitled to bring actions." l4L Here, Congress

clearly liait tanding to ca.plain under Section 616 to

video pr09r r ••

As both Congre•• and the ca.ai.sion have recognized,

vertical integration between cable operator. and progr....rs

ha. ooft~ributed .ubstantially to diversity.' Consequently,

the ca.ai••ion ha. sought to "strike a balanc." in its

r8CJUla~ions:

In iapl...nting the provi.ion. of Section 616, we
believe ~hat our regulations aust strike a balance
that not only pre.cribe. behavior prohibited by the
specific laft9QAge of the .tatute, but also pre••rv.s
the ability of affected parti•• to engag. in legiti­
..te, afir...i ve negotiation.. B.cau.. the statute
doe. not prohibit di.tributor. froa acquiring .xclu­
.ivity ri9ftt. or financial int.rest. from prograa­
ai..., vendor., we believe that r ••olution of S.c­
tion 616 ~laint. will naoetsarilV fOCUS on the
1gecific tapti RlrtaipiDg to eagb negotiation. andtv Mnper in which cartain rights ware obtained, in
order to de~erain. whether a violation has, in fact,
occurred.

, Por exa.ple, the HAuse Blport identified evidence of
the benefits of vertical integration:

OCber witne•••• before the Ca.aittee te.tified that
vertical relationship. strongly proaote div.rsity
aRd ..lte tlM creation of innovative, and risky,
Pl"09ra_i,.. .ervices pos.ible. The.e witn••••s
peiftt to C-Span, CNM, Black Bntertainaent T.l.vi­
sion, Nickelodeon, and the Discovery Channel as
exaaple. of innovative proqra..ing services that
would not have been feasible without the financial
support of cable sy.te. operators.

1m". 'lP9rt at 41. It also noted additional inforaation
indicating that ".0.. concern. about di.cri.ination against
rival proqra..inq .ervice. aay be overstated." ~
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sacM4 lepgrt; aDd order at '14 (",.is added). The Coa­

.iuion rec04jnized that the "practice. at i ••ue ••••u.t be

evaluated within the context of .pecific fact. pertaininq

to e.db neqotiation." ~

However, WCA'. proposal to .xtend .tandinq to

..third parti.... uninvolved in the carriaq. neqotiations will

nece••arily destroy this balance. Indeed, WCA has qiven the

c.-i.sion a preview of what to expect from such .tandinq•

..tber than ".pecific fact.," the ca.ai.sion will be faced

with the "beliefs" of unidentified WCA ••aber. and news

report. of Suaner Redstone'. belated and incredible clai••

of trepidation in pursuinq viacom's riqhts. WCA Petition at

5-6. Because WCA would have no first-hand knowledqe of the

URderlyinq contract negotiations, pre.umably it would seek to

interject itself into those private neqotiations or to obtain

third-party di.cov.ry under 47 C.F.R. 576.1302(q). WCA's pro­

po..l would be di.ruptive, burd.nsoae to the co..i.sion and

other parties, and _rve no public interest.

To support it. request, WCA clai.s that cable opera­

tors could "r.nder section 616 a paper tiger" by coercinq a

video proqra...r to qrant exclusivity and then ensuring the

"proqr....r'••ilence" throuqh threat. of retaliation. WCA

Oppoaition at 5. However, WCA iqnores the prohibition in

section 616 addressing this v.ry i.sue MVPOs are prohibited

"froa coercinq a vid.o proqra..inq vendor to provide, and from
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retaliating aqain.t .uch a vendor for failing to provide,

exclusive rights again.t other .ultichannel video proqra..ing

distributors as a condition of carriage on a syste•• " 47

U.S.C. 5536(a) (2); ... 47 C.F.R. 576.1301(b). Likewise,

WCA fails to con.ider the li_itations on exclusivity provi­

sion. under 47 U.S.C. 5548(c)(2)(C), (D) and 47 C.F.R.

576.1002(c)(1), (2).

conclusion

For the foregoing rea.ons, Liberty Media resPect­

fully requests that the co..ission deny WCA's Petition. The

relief souqnt by WCA, which would require a coaplete overhaul

of the c~ission's regulations i~le..nting section 616, is

contrary to the plain statutory language and its legislative

history and would serve no pUblic interest purpose.

Respectfully sUbmitted,
May 24, 1994

Attorneys for
Liberty Media corporation
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CIBTIllCATI or SIIVICI

I hereby certify that a copy of the foregoing

"appo.ition of Liberty Media Corporation to Petition for

Partial Reconsideration" was aarved this 24th day of May, 1994

by firat-clasa ..il, poat..e prepaid, upon the following:

Paul J. Sinder~and, Baquire
Dawn G. Alexander, --.uire
Sindar~and , Alexander
.88 16th streat, M.W.
Suit.e 610
Waahinqton, D.C. 20006

CO\lIWel for Wireless Cable A88ociation
International, Inc.


